#39,160 8/29/77
Memorandum 77-53
Subject: Study 39.160 - Attachment (Preperty Subject to Security
Interest)

The Commission's tentative recommendation relafing Eo the attach-
ment of property which is subject to a secur1ty,1ntetest, a capy of
which 13 attached to this memorandum, was distributed for comment this
summer, We have received comments from two persona, Mr, Harold Marsh.
(see Exhibit 1) and Mr. Thomas Shardlow (see Exhibit 2). Professor
Stefan A, Riesenfeld has prepared a response to Mr, Marsh's letter (see
Exhibit 4).

The purpose of the tentative recommendation 1s to revise the pro-
cedures governing the levy of &ttaéhnent in order te recognize the priox
rights of a secured party with a perfected security interest, The
implementation of this policy iz somewhat complicated because of the
need to cast the necessary amendments in the terminology of the Coumers
cial Codg and to take account of the varfous ways in which a security |
1ntefest may be perfected in particular typés of property under the
Commercial Code. We suggest that you raview the tentative racommenda~
'cion. paying particular attention to Seetion 488.440, and then read Mr.
Marsh's letter and Professor Riesenfeld's response together. Professor
Riesenfeld's comments follow the order in which the v#r§ous pointa are
raised in Mr. Marsh's letter. -

Notice of Levy to Account Debtor

The major defect identified by Mr. Marsh and recognized by Profes~
sor Riesenfeld is that Section 488,440 in the recommendation does not
provide for notice to the account debtor so that, when the seeurity

interest is satisfied, the acceunt debtor will make payments to the
levying officer rather than to the attachment defendant. See Exhibit 1},
p.2; Exhibit 4, pp.3-4 (points 5 and 6). As Professor Riesenfeld cor-
rectly states, the purpose of the recommendation is not to make the
secured party a collecting agent of the attaching plaintiff, but vrather
it is to recognize the prior rights of the secured party while ensuring
that, when the security interest is satiafied, any property in the hands
of the secured party will be turned over to the levying officer (usual-
1y) for the purpose of the attachment. It is not intended that the



account debtor of the attachment defendant should continue to make
payments to the secured party after the security interest is satisfied.
In order to prevent the account debtor from making payments to the
attachment defendant, a new subdivision (c)} should be added to Section
488.440 (as set out on page 21 of the temtative recommendation) which
provides for notice of levy to the account debtor in certain eircum-

stances.

{¢) Promptly after levy and in no event more than 45 days
after levy, the levying officer shall serve the account debtor or
obligor obligated under the collateral, other than an obligation
evidenced by chattel paper or a negotiable imnstrument which 1s in
the possession of the secured party, with a copy of the writ and
the notice of attachment. The notice of attachment shall inform
the account debtor or obligor that payments should continue to be
made to the secured party until the security interest is satisfied
or sooner released and that thereafter payments shall be made to
the levying officer. [Until the account debtor or obliger is
served as required by this subdivision, payments made in goed falth
to the defendant shall be applied to the discharge of the obliga-
tion of the account debtor or obligor to the defendant.] A failure
to serve the account debtor or obligor pursuant to this subdivision
does not affect the lien created pursuant to subdivision {(a).

Clarification of Secured Party's Duties Upon Satisfaction of the Secur-
ity Interest

Mr. Marsh suggests (see Exhibit 1, p.2) and Professor Riesenfeld
concurs (see Exhibit 4, p.4) that the statute should provide for the
release by the secured party of uncollected payments to the levying
officer and for the delivery to the levylng officer of imstruments,
chattel paper, and documents. Accordingly, subdivision (c) of Section
488.440 should be relettered and revised as follows:

(d) Except in a case described in subdivision (e}, the secured
party may collect the payments due from the account debtor or
obligor obligated on the account receivable, chose in actilon,
chattel paper, deposlt account, negotiable instrument, or judgment
and may enforce or accept the return of tangible personal property
sold or leased. After the satisfaction of the security interest,
the secured party may deliver any excess property ot pay any excess
payments or proceeds of the property remaining in the possession of
the secured party to the levying officer and may release uncol-
lected rights to payment and deliver any chattel paper or negoti-
able instrument in the possession of the secured party to the
levying officer .




We do not suggest including negotiable documents in this subdivision
because Section 488.440 does not deal with negotiable documents. The
tentative recommendation does not propose to change the rules governing
the levy on negotiable documents which are subject te a perfected secur-
ity interest because possession of the negotiable document 1s the cru-
cial factor in determining the right to the goods in the poasession of
the ballee. See the discusaion on pages 7-8 in the tentative recommen-
dation.

Attachment and Future Advances

Mr, Thomas Shardlow raises some questions concerning the relation
between an attachment lien and a floating lien on accounts receivable
which secures future advances. See Exhibit 2. Mr. Shardlow suggests
that enactment of the proposed Section 488.440 would impair the priority
of an unsecured creditoxr who has levied upon accounts recelvable which
are subject to a future advances clause and recommends that the Commis-
sion consider providing that an attachment lien has priority over the
lien of a secured party on accounts recelvable which arises under a
future advances clause where money is advanced after the creation of the
attachment lien.

The staff recommends that no change be made in this regard. The
1ntent of Section 488, 440 is to recognize and clarify existing case law.
Sectian 488, 440 does not change the priorities between secured and
unsecured creditors as they are determined under the Commercilal Code.

In our view, the priorities between secured and unsecured creditors are
and should continue to be determined by Cqmmercial Code Section 9301 (4).
This section provides: | o -
(4) A person who becomes a lien creditor while a security
interest in perfected takes subject to the security interest only
to ‘the extent that it secures advances made before he becomes a
lien creditor or within 45 days thereafter or made without knowl-
edge of the lien or pursuant to a commitmeut entered into without
knowledge of the lien.
This rule protects the priprity of the secured party for 45 deys {(a _
period derived from the federal tax lien law, I.R.C., § 6323) and for eny
a&ditional period during which the secured party does not have notice or

where the advance is made pursﬁant to a commitment that was made without

notice. See Ayer, The New Article 9 and the California Commercial Code,
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21 U.C.L.A. L. Rev. 937, 965-68 (1974); H. Sigman, Attorney's Handbook
on Division 9 (Cal. Cont. Ed. Bar 1976) (discussion following Section
9301). We see no reason to reexamipne the scheme of priorities estab~

lished by Section 9301(4) which became effective on January 1, 1976.

Levy on Pledged Securities

Mr. Marsh urges that the Commission consider providing for levying
on pledged securities. See Exhibit 1, p.4. Professor Riesenfeld agrees
with Mr. Marsh on this point. See Exhibit 4, p.5.

Section 488.410 in the Attachment Law provides that a security in
the possession of a third person (except for the case of an escrow under
the Corporate Securities Law or where the security has been surrendered
to the issuer) may be levied upon in the manmer provided by Sectiom 8317
of the Commercial Code. Section 8317 provides that a levy is not valid
unless the security is actually seized by the levying officer and also
provides for injunctive relief. Section 8317 1is set forth in Exhibit 3.
In this respect, Section 488.410 continues the substance of Section 541
of the interim attachment statute which was in effect from 1972 through
1976. This method of levy of attachment 1s incorporated for purposes of
execution by Section 68B(b).

The Commission has several times considered this problem 1n the
course of preparing the Attachment Law and has previously decided to
continue the preexisting law in order to avoid any conflict with Commer-
cial Code Section 8317. Section 8317 has been variously interpreted by
the few courts to consider the question of its effect on creditor's
remedies. We are not aware of any California cases on this 1ssue.
Decisions in Pennsylvania have interpreted Section 8317 literally with
the result that levies have been held to be ineffective without actual
seizure of the certificate held by the third person. See Neifeld v.
Steinberg, 438 ¥.2d 423 (3d Cir. 1971); DeShong v. Cody, 36 Pa. D. &
C.2d 109 {1964); Ellison v. Mitchell, 26 Pa. D. & C.2d 45 (1961);
Nederlandsche Handel-Maatschappij, ¥.V. v. Sentry Corp., 163 F. Supp.
800 (E.D. Pa. 1958); Lolseaux, Liability of Corporate Shares to Legal

Procegs, 1972 Duke L.J. 947, 958-59, However, in New York, it has been
held that, although garnishment of pledged stock did not constitute a
valid levy as agalnst a bona fide purchaser, it did entitle the sheriff

to poundage. Xnapp. v. McFarland, 462 F.2d 935 (2d Cir. 1972). The
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court In Knapp also stated that UCC Section 8-317 was enacted to protect
bona fide purchasers and not to determine what manner of levy suffices
to enforce the judgment as against the judgment debtor., It should be
noted, however, that New York law is distinct from California law in
that the pre-code rule that a levy is valid if it serves as an injunc-
tion against transfer has been applied in New York under UCC Section 8-
317 with the effect that the garpishment of a custodlan of stock under a
voting trust agreement has been held to be a sufficient levy to confer
quasi in rem jurisdiction over the owner of the stock. See Proteus Food
& Industries, Inc. v. Nippon Reizu Kabushiki Kaisha, 4 U,C.C. Rep. 961
(N.Y. Supp. Ct., 1968). We are unaware of any suggestion in California
that a garnishment creates an injunction against transfer.

It i1s generally stated that the reason for UCC Section 8-317 1is to
protect potential purchasers from the enforcement of a judgment credi-
tor's lien on the securities. If this is the only significant policy
behind the seizure requirement, then there is no reason to prohibit the
garnishment of gsecurities which are pledged or otherwise held by third
persons. As with a negotiable instrument, the garnishment of the third
petrson holding the stock certificate would make the third person liable
for the value of the property reached by the garnishment. See Sectlon
488,550 in the tentative recommendation attached hereto.

The staff recommends that Section 48B.410 be revised to read sub-
stantially as follows:

488.410. (a) Except as provided in Section 488.440, to attach

a security, the levying officer shall (1) serve the person in

possession of the security with a2 copy of the writ and the notice

of attachment and (2) if the security is in the possession of the
defendant, take the security into custody.

{(b) If the security is not in the possession of the defendant,
promptly after levy and in no event more than 45 days after levy,
the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment.

{{c) If the security 1s not in the possession of the issuer,
promptly after levy and 1in no event more than 45 days after levy,
the levying officer shall serve the issuer of the security with a
copy of the writ and the notice of attachment.]

(d) A fallure to serve the defendant pursuant to subdivision
{b) {or the issuer pursuant to subdivision (c)] does not affect the
lien created pursuant to subdivision {(a).



It might also be advisable to amend Commercial Code Section 8317 by

adding an introductory clause cross-referring to the Attachment Law.
The specific references in existing Section 488.410 to escrows under the
Corporate Securities Law and to securitles surrendered to the issuer may
be eliminated as unnecessary since they are covered by the general terms
of subdivision (a)} of the proposed section.

The staff is not certain that proposed subdivision {(c) which pro-
vides for notice to the issuer (except where the issuer is the garnish-
ee} serves any significant purpose. The corporation is entitled to
treat the registered owner as the person entitled to dividends, regard-
less of a pledge or levy. See Com. Code § 8207(a); 1 H. Ballantine & G.
Sterling, California Corporation Laws § 142,05, at 8-50 to 8-51 (4th ed.
1976)., Under former law, when stock was levied upon by garnishing the
corporation, the creditor obtained a lien on the dividends that had
accrued or were to accrue. See Cates v. Consolidated Realty Co., 25
Cal. App. 531, 144 P. 301 (1914). In order to obtain the right to
dividends, a pledgee is advised to cause the shares to be registered in
the name of the pledgee if in fact the parties have agreed that the
dividends have been pledged. However, the staff believes it is inappro-
priate to attempt to provide that notlce of levy to the issuer creates a
duty to pay dividends to the levying officer (assuming they have not
been pledged or that the security has been garnished in the hands of a
third person other than a pledgee) since the Commercial Code does not
create such a duty when a pledgee gives notlce to the issuer. See the
Comment to UCC Section B-317. Pregsumably, the judgment creditor may
garnish the dividends in the hands of the corporation once the dividends
have been declared since the declaration creates a debt to the share~
holder. See 1 H. Ballantine & G. Sterling, California Corporation Laws
§ 142.05, at 8-44 to 8-45 (4th ed. 1976).

Another issue concerning levy on securities is raised by the possi-
bility of corporate shares mnot represented by a certificate. See lA H.
Ballantine & G, Sterling, California Corporation Laws § 215, at 10-117
(4th ed. 1976); ABA Comm. on Stock Certificates, Second Report {(Jan.
1977), from 32 Bus. Law. 1183 (1977} (the proposed revision of UCC



Section 8-317 from this report is in Exhibit 3). Section 416{(b) of the
Corporations Code authorizes such a system of issuance, recordation, and
transfer of shares by electronic eor other means. The staff does not
propose to deal with this potential problem until the nature of the
proposed revisions of Article 8 of the UCC is known.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Professor John H. DeMoully
California Law Revision Commission
Stanford University

Stanford, California 94305

Dear John:

#39.160

WALTER | WOSSAMAN
. 1w

TELECORAN.: {118 6340058
TELEX : §7-4508

ARFER TO FILE NUIMBER

I have.your letter of June 24, 1977 enclosing
the tentative recommendation of the Law Revision Commis-
sion relating to attachment of property subject to a se-

curity interest.

It seems to me that the recommendation does not
meet all of the practical problems which will arise in
connection with such a levy upon property subject to a
security interest. BSpecifically, it seems to assume in
most instances that where the gecurity interest is satis-
fied, payments will continue to be made to the secured

. party over and above the amount of the debt that the pro-
perty secures and that the secured party should then re-
mit these amounts to the Sheriff who has levied by gar-
nishing the secured party. There is, of course, nothing
which reguires the debtor-defendant to make any payments
to the secured party beyond the amount of the debt which
he owes to the secured party, and there is nothing which
permits the secured party tc refuse to release the secu-
rity interest once the entire amount of his debt has been
discharged. On the contrary, the secured party is re-
quired to give such a release by the Uniform Commercial
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NOSSAMAN, KRUEGER & MARSH

Professor John H. DeMoully
Page Two
July 5, 1977

In this connection, it seems tc me esgential

that several different situations be distinguished, and
it also seems to me to be ilmproper to attempt to make the
secured party a collector of the debt of the levying
plaintiff.

Any statute on this subject should deal speci-

fically with the rights and duties of all three parties
in at least the following different circumstances: :

{a) The debt of the secured party is
pald in full by the debtor, and the security
interest thereby is discharged. In this in-
stance, presumably the law could provide that
the sescured party should deliver any tangible
property or negotiable documents or instru-
ments to the levying officer, but some method
mugt be provided to continue the perfection
of the levy with respect to any property ngt
in the posszession of ithe secured party where
the security interest has been perfected by
filing or without either filing or possession.
At this point the secured party certainly can-
not be further involved in the dispute between
the plaintiff and defendant and is required to
furnish a termination statement to the debtor
by the UCC.

(b) The cecllateral, whether or not in the

" posgession of the secured party, is sold on
foraclosure. In this situation, presumably it
"should simply be provided that any proceeds:

reallized over and above the debt owed to the
secured party should be ramitted to the levying
officer rather than to the debtor as provided
in Section 9504(2) of the UCC. It im alsc es-~

" sential that a provision be included stating
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Page Three
July 5, 1977

that the right of a secured party to have a
foreclosure sale and to sell free of the at-
tachment lien 1is not impaired.

{c) The right of the secured party under
Section 9505(2} of the UCC to propose to the
debtor that the secured party retain the col-
lateral in satisfaction of the obligation must
be specifically dealt with and the righte of
the attaching creditor in that circumstance
specified, Possibly the attaching creditor
could be treated as a subordinate secured
party who has given written notice of a claim-
of an interest in the collateral under that
section and who 18 entitled to object to the
proposed retention, which objection reguires
that the secured party proceed with a sale.

(d) The situation where the debtor re-
quests a release of collateral even though the
debt has not been paid and the secured party
is willing to give such a release {perhaps of
only a portion of the cvollateral where he re-
gards the amount remaining as sufficient secu-
rity) must also be considered. '

It seems to me that the foregoing problems, and
there are undoubtedly many others that will surface on
further study, indicate that insufficient thought has
been given in the proposal to what happens or may happen
after the writ of attachment is levied on the equity of
the defendant in property subject to a security interest.
At the time of levy, of course, it is easy to say simply
that the secured party has a first lien and the attaching
creditor has a second lien; and in the event of a bank-
ruptcy, for example, 1t will be easy to recognize their
priorities in that order. In other eventualities, how-
ever, the rules regulating this tripartite relatlionship
must be carefully considered. It is true that these
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Professcr John H, DeMoully
Page Four .
July 5, 1977

problens may already exist without any definitive answer,
since there is nothing in the present law that would pre-
vent a levying creditor from garnishing a pledgee, for
example, to levy upon the equity of the pledgor in the
collateral. 1In fact, the California cases have clearly
recognized this as a proper method of levy in that cir-
cumstance, However, if the entire subject is to be
codified, such problems certainly should be specifically
addressed. : _

In considering these problems, it seems to me
that the overriding principle must be that it would be
improper to impose upon the secured party any burdens or
any additional duties to the attaching creditor, except
perhaps to deliver the preperty or the proceeds in excess
of his debt to the levying officer rather than to the
debtor, since the secured party has had nothing to do
with the plaintiff,

In considering this entire subject, the deci-
sion which was made in Section 488.410 of the Code of
Civil Procedure to prohibit any levy upon pledged securi-
ties should certainly be reconsidered. I have never seen
any attempt to justify this decision, which is contrary
to the cases under Section 8317 of the ucC holding that
that section does not prohibit a levy upon the equity of
a pledgor of securities by garnishing the pledgee. If
this rule were extended to the levy of a writ of execution,
and there does not seem to be any argument for a distinc-
tion between a writ of execution and a writ of attachment,
it would create an exemption from the debts of the owner
for all margin accounts in the State of California and
all corporate stocks and bonds pledged to banks or other
lenders. Such wealth must amount in the aggregate to
hundreds of millions of dollars. Such a rule could only
be described as unconscicnable.

S8ince it is recognized in the present statute
and in the proposal that it is appropriate for an attach-
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ing creditor to levy upon the equity of the owner of a
pledged negotiable instrument or a pledged negotiable
document, what argument can be made for immunizing the
equity of the owner of a pledged security from legal
process? If the reason is suppose to have something to
do with protecting the negotiability of the security,
why isn't it equally applicable to negotiable instru-
ments and documents? If the allegzd reason has nothing
to do with negotiability, what justification 1s there
for distinguishing between a pledged dliamond ring and a
pledged stock certificate?

Since it is now restudying the entire subject
of a levy upcn property subject to a security interest,
the Commission should address these questions and, if
this exemption 18 to be continued, 1t should at least
state why it belileves it appropriate. I realize that the
contrary rule may create problems for brokers or banks
which held such securities in pledge, but no more sc than
for a lender who holds a pledged negotiable instrument or
document. AS suggested above, the statute should care-
fully spell out the duties of the pledgee where such a
levy is made and should aveoid imposing upon the pledgee
any substantial burdens, since he ia a stranger, to the
controversy between the plaintiff and defendant.

I hope that the foregoing comments will assist
you and the Commiseion in Further consideration of this
subject. I would urge that after further study a new
tentative -recommendation be published which deals with
these problems and that comments be actively solicited
from persons who are intimately conversant with Article
9 transactions and particularly with the problems of fore-
closure and enforcement of security interests,

e et 4 L
HM/ma //harold Marsh, Jr.

ce: Members of the California
Law Revision Commission
Members of the Executive
Committee, Business Law
Section
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VERNON EDWARD MURRAY

- PRODFESSIONAL CORPORATION

July 20, 1877

CALIFORNIA LAW REVISION COMMISSION
Stanford School of Law
Stanford, California 94305

REFERENCE » Tentative Recommendation
Relative to Attachment of
Property Subject to Security
Interest

Gentlemen:

I suggest that the relationship of proposed C.C.P.
Sections 488.40 to the common floating lien situaticn be
expressly dealt with in the proposed law or a comment thereta.

Here is the problem as I envislon it: Assume that
a defendant's accounts recelvable are subject to a security
interest which covers after-acquired accounts receivable and
which secures future advances., Let us further assume that
the secured party has arranged to loan B80% of the face value
of the receivables to the defendant and that at the moment
of levy the defendant has $100,000 in collectable accounts
receivable subject to a perfected security interest in the
amount of 580,000.

One would expect that the levying creditor would
be able to reach the 520,000 "equity” in the accounts receivable,
A careful reading of proposed Section 488.40 indicates that
this will not be so. Consider the following situations:

A, The accounts receivable continue to be
"turned over": Under this situation the secured party would
continue to collect accounts recelvable, applying them
toward its security Iinterest and "loan" the defendant additional
sums up to 80% of the accounts receivable. Since the security
interest is never satisfied, there is no "excess property or
excess payments” to deliver to the levying officer. Presumably
after 90 to 120 days the receivables which were levied on
will be gone, the creditor will have nothing while the
debtor will have been able to utilize his receivables as if
there had been no levy at all.

Q-2280



YERNON EDWARD MURRAY

« PROFESSIONAL COMPORATION -

2
CALIFORNIA LAW REVISION COMMISSION July 20, 1977
B. The accounts receivable are liguidated.

The above example assumes the the levy doves not give the
creditor an interest in after acquired accounts receivable
assigned to the secured party. Even assuming that it does,
the creditors interest can still be defeated. Assume that
after the levy the debtor stops financing his receivables
through the secured party. If the secured party is willing
to continue to loan based on 80% of the outstanding accounts
receivable, eventually there will be (for purpose of illustration)
$100 in receivables outstanding subject toc an B0% secured
interest. The creditor's $20,000 equity has now become
$20.00.

C. The amount financed is restricted: As a
special instance of the above example, assume simply that
the defendant cuts the amount of his receivables being
financed from $100,000 to $50,000. The eguity in receivables
subject to the lien has been reduced from $20,000 to $10,000!
Attachments are the most common where a business cannot
(rather than will not) pay its debts. However, if proposed
Section 488.440 is passed, the creditor's ability to salvage
what he can get of a failing business may be severely restricted.

Recommendation: None of the abovementioned
situations could occur if the law were to provide that,
notwithstanding any future advances clauses, any monies
advanced after the levy would be secured by a lien second to
the lien of attachment. Alternatively, at a minimum, the
law could provide that the levy gives the creditor a lien
upon after acquired property being collected by the secured
party.

I would appreciate it if you would put me on your
mailing list for all materials related to this particular
study.

Sincerely,

VERNON EDWARD MURRAY
PROFESSIONAL CORPORATION

T I \,\ _.d‘f'v\."}c\ﬁ : Egﬁw\&h{*
By

Thomas E. Shardlow

TES:sl



Memorandum 77-53
EXHIBIT 3

Commercial Code Section B317 and a Proposed Revision

§ 8317. Attachment or Levy Upon Security. (1) No altach.
ment or levy upon a sceurity or any share or olher interost cvi-
deneed therehy which iy outstanding shall be valid until: ) the se-
curity is aciually seized by the oflicer miking the atlachment or lovy,
or (h) in the case of a security held in escrow pursuant 1o the provi-
siong of the Corporate Seeurities Law, a copy of the writ and a notive
that the securities are attached or lovied upon in parsusnee of sucl:
writ is served upon the escrow liolder; but a security which has Leen
surrendered to the issuer may he altached or levied upon af the
souree,

(2) A creditor whase debtor is the owner of o seeurit v shall be
entitled to such aid Mrvom eourts of appropriate jurisdiciion, by injune-
lion or otherwise, in reaching siuch securit ¥ orin satisfying the elaim
by means thereof as is allowed ot law or i equity in rozard to prop-
erty which cannot veadily Ix atfached or Ievied upon hy ordinary fepal
process.  (Stals. 1963, c. 819, § 8317.)

Californin Code Comment
By John A, Bohw wnd Charles A, Willioms

Prior Californla Law

1. There are twa views of the
effect of subdivision (1) on rinr
California law,

tunlly jgels anythive by o purport-
el hvy withoul weizing the secor-
iy, b Olark v. Weslern Feeding:
Co, 10 CalApp2d 727, 62 1%.2¢
W2 Dist, 1935 the conrt held

The Northern Sobeommittee of that since TN winder the USTA
the State Bar Commitier an Article as adopled in Californin the frans-
[ Division] B stated that there was feree of a duly indorsed stock cor-
no practical changn: tifivale prevailed over an excention

“['This scction ] provides for (he
manner of attachmont or levy upon
A security, In coffeef, subseclion
{1} provides that no such levy is
valid until the security has actund-
Iy been weized.  However, 1 secur-
ity which has been sureendered to
the fasucr may be lovied upon st
the souree.. M is not enlively fren
from doubi as to whether, as o
practicul  maticer, this changes
California law. Cnde of Civil Pro-
cedure, Section 542(4) purports to
provide that a levy is perfected by
lenrving » copy of the writ and no-
tice with an officer of the jssuer.
On the other hand, Section 2477 of
the Corporstions Code [USTA)
provides thal s eorporalinn shall
not be compelled 'to issue a new
certificale for ehares until the old
certificate is surrenderal, This, of
course, raises the quesiion as io
whether a judgment ereditor ae-

Purchaser of a registered owner's
imerest, This was 1 Avpical situ-
ation in which the sevnrily was nol.
seized, but {he sherilt served n
writ of vxeention on the curpora-
Lion.  In Mghi of (he Purpose of
the TISTA, ns well ns the modern
trend to malke the stork eerlificnies
thenselves (he cantrolling indicia
of title ¥o the shares, the Ulnrk
e3¢ Heems correet. A similae
peink of Lw is now being litigated
amd is before the Califurniy Sg-
preme Courl in two ecases whickh
have been eombined for hearing,
Reynolds v, Nevnoldy, 4 Cal. Rep,
4G4 (1sl Dist. o, petidien for
hearing graated and case frans-
Terred, June 22, 1960, [#Hoolunte:
Subsequent 1o the writing of this
reporf, the Supreme Court of the
Stale nf Califormia Wi held thad a
carporilion iv nol yoquired 1o jas
Bue a new certifivate until the old

o



cerbificale is  aureendersd, Rowv.
noltds v. Reynolds LSept, 21, 196
Ot AL 678, Theretore, iwdoplfon
of Sceetion 18317 {4317] will ned
chanie the law of this siate. | Re-
#ardless of the conrt's decision in
these enses, (e theoty of thy G
would dppear to he [he only prrac-
tical appronch 10 the problem in
nhodere commercinl  praclice”
Sixily Progress Reparti to the Fage-
isiture by Hewate Faet Fitnding
Commitioes on Judiciary (1459
W61 Puri 1, The Unitorm Uloen-
mereiad Code, i, 391,

The Legislutive counsel jn Califer-
nia Annotafions (o the propnsed U
ook The posilion prior to 1he ihwision
in the Reynolds cuse thal there Wit
A chinige -

“This sogtion reprresents o suh-
staniind change in Fhe California
procedure in that wmler U0LC, the
levy s valid only when (he A0cy-

Fiby is aetuadly seqad” wherens yn-

der the Cude of Ciyil Procedure,

Fevlion BA2(4) the levy s perfeef-

ol by leaving o eiopiy of the writ

Cand aonatice with ollicer of issting
corporaliog,  For ol CiliTernian
ritles o6 priorily of nbinehmoent see

National Bank of the Pacific v.

Wealern Dacific Railwety, 167 Cal,

T3, T8 Pre. 6767 Sixth Prog-

ress Report 4o the Logistaiure by

Senate Faet Fimbingr Commitlee

ot Judiciary (19593061 Part I,

The Tiniform Cominuacin) Cloule, .

121,

tn the light of Revmolids cige
halding {hal vader mrinr bw a4 cor-
porsdion weed ol tsate o pew cop.
litieabe andil the sl one is SuUlTen -
dered, then ay g privtical matier n
tevy sinder Code of Clyil 1'roceidure
B o204 gseryien Hpan an ollicer
wathaul actiad ccianrey wis foeffoe.

Five, It would then follow that sul-
division (1) previding fer actual
setzure doos not chunge Culifornia
Livw,

2. Subidividion 2) is new., See
Offivial Commenl 1, This subdivi-
#inn conlinues the rule under seclion
I, USTA, This seclion wis not
adopted as a1 parl of the Califortia
version of the USTA.

Changes from U.C.C. (962 Dfficial
Texi}

S Rulslivision (1) was changoed
in the California version from the
OMcial Text as follows: '

“No attachmont vr levy upon a
security or any share or other in-
terest evidenersd therchy which ia
rutstanding shall be valid untjl:

i) the securjty ig uclually weized
by the officer making the attach-
mend or levy, or (b} ju the case uf
i seeurity helld in escrow pursuant
1o the provisions of The ¢ ‘erporate
See ivs Law, A vopy of (he writ

andd n notice tho fhe secarit

at tn(rll'z—-z'f:'f-wlf(-ﬁvri;dmmn in par-
sianen of such writ 18 sorved ‘upon
ow holder . but a weviri ty
“which hu’.‘{'!;t.-t‘-rrﬁfrrrvntlurctl 1o the
Basuer may he aliached or Tevivd
uprn ab the souree”™

The amendment wis recommenided
by the Marsh and Warren Report as
A resull of oauggestion Ly the Attor-
ey Generab that the Oficiud Text
wonid ot adeqnitely cover the ease
of devy o see et ies held in escrow
uteker the Corparade Securitics Law,

“The proerdure of scizare of fhe
cortifieade i makime a levy tipon
secwrH s b unprwelical in e vase

ol securities beld in eserow undey

the Corparite Seenridics Act, sines



thia would permit them to be faken
from the possession of the csorew
holder and sold free of the escrow
upon exceulion sale, contrary o
the provisions of ihe Corporsie
Securitivs Acl. The languagy #ug-
poesded in (B) iy adupted Cram sub-
division 6 of § 542 of the CCP,

dealing with a levy upon persanal
property in the posaession of one
other than the judgment debior.”
Sixth Progress Repart {o the Loeg-
islatiuzre by the Sennte Fact Find-
i Commitlee on Judiciary (1969

15613 Part 3, The Uniferm Com-
incervial Code, . 544,

Uniform Commercinl Code Comment

Prior Uniform Staiutory Provision:
Sections 13, 14, Uniform Stock T'rans-
fer Act.

Changes: Rephrased for elarity.

Purposes of Changes:

1. In dealing wilh investment se-
curilies the instrument il=elf ia the
vital thing and thercfore & valid
levy cannoi be made unless all pes-
pibililty of the security finding its
way inte & transferee's hands hay
been removed. This can be aceom-
plished only when the security huas
been reduced to possession by o pub-
lic officer or by the issuer. A holder
who has been enjoined can still irans-
fer the security in contempt of court,
See Overlock v. Jerome Portland
Copper Mining Co., 29 Ariz. 560, 249
P. 400 (1926). Therefore, although
injunctive relief is provided in sul-
section (2) so that creditors may use
thia method to gain control of the
security, the security itaell must be
reached to constitule a proper levy.
The method used in Hodes v, Hodes,
176 Or. 102, 166 P.2d 564 (1946),
where the Oregon court cnjoined the
transfer of a security in a safe de-
posit box in the state of Washington,
direeting & copy of the writ to he
served upon the issuer, althoupgh net
operative as an effective levy, s a

nicthod of renching the security up-
proved by the seclion,

2. An attachment filed af the js-
suer’s ofice against the shares repre-
senled by the security on the books is
incflective unless the sceurity itself
has been surrendered to the issuer,
The cnse luw holdings that priorily
in time of transfer or attachment
koverned the vididily of the levy are
rejected under this Article ns under
the Stock Transfer Act. Soe for ex-
umple, National Bank of Pacific v.
Wesatern Pac. R. Co., 167 Cul. 573,
108 P. 676, 27 L.R.AN.S, 987, 21
AnnCaa. 1391 (1910).

3. This scetion deals with the
problems of attaching or levying
credilors and prevents such persons
from sceuring rights paramount to
those of purchasers who have zetunl
possesgion of the security Tt does
nol apply in cases where g povern-
mental agency, for reasons of public
safely or the like, secks 1o confiscate
sccurilies.  Sce, for example, the
situation in Silesian American Corp.
v. Clark, 312 U8, 469, &8 8.0t 179,
Y2 L.Ed &1 ¢1947), upon which this
section has no bearing.

Definltional Crors Heferences:
"Creditor”, Section 1— 201,
“Isaucr”, Scclion 8- 201,
“Securily”, Scction B--201,
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PROPOSED REVISION OF UCC SECTION 8-317 FROM
ABA COMMISSION STOCK CERTIFICATES, SECOND REPORT (JAN. 1977)

" Section 8-317. Creditors’ Rights. [Attachment or Levy Upon Security.]
(1). Subject to the exceptions in subsections {3) and (4), ho attach-
ment or levy upott & ted ‘security or any share or bther interest
jevidenced) ted thereby which is outstanding skafl be valid uatll'
ﬂummityhactu%yueimdbytheoﬂmmﬂngtbaummww
but a certificated security which has been surrendered to the issuer may
be [atiached or Tevied upon at the source] reached by a creditor by legal
process at the issuer’s chlef executive office,
{2} An uncertificated sccurity _registered in the name of the deblor may
not be reached by a creditor except by legal process at the issuer's chicl
executive office. -

possession of a secured parly not a Rnancisl intermediary of in an uncer-
tificated security registered in the name of a sccured parly not & financial
intermediary or in the name of a nominee of such sccured parly may be
reached by a creditor by legal process upon the sccured party.

{4) The interest of a debtor in a certificaled sccorily which is in the
possession of of regisicred in the name of a financial intermediary or in an
uncertificated securily registered in the name of a financial inlermediary
may be reached by a creditor by legal process upon the financial inter-
amediary on the books of which the interest of the debtor appears.

(5) Unlew otherwise provided by law, a creditor’s lien upon the interest
of a debtor in a security obtained pursuant to subsection (3) vr (4} shall
not operate ay a restraint of the transfer of such security, free of the lien, to
athlrd pariy for new value, bul, in the event of such translcr, such licn shall

fo the proceeds of such transfer in the hands of the secured party or
anciai Intermediary subject to any claims whick have priority.
(6} [(2)] A creditor whose debtor is the owner of a security shall be
. eaiftled to such aid from courts of appropriate jurisdiction, by injunctlon or
otherwise, in reaching such security or in satisfying the cluim by means
thereof as is allowed at law or in equity in regard to property which cannot
readlly be [attached or ievied upon] reached by ordinary legal process.

Explanation of Changes

Tiis section has been substentialty rewritten and expanded, not only o pro-
vide for the rights of creditors of the owners of uncertlficated securities, but
ilon 1o provide sxpressly for remadies agsinst the interest of dabtors in certifl-
calnd securities which are not within the debtor's control. It is one of the few
sections in thie revision in which it Iz intended to extend the coverage of Ar-
ticls 8§ as to certificated securities,

Subsection {1) sletes the rule of the present statute for certificated sa.
+ourities which provides that e creditor's lien upon a certificated security s not
woild wstll setusl aeleurs. The chisf justificstion for this nde Is the protection

- of purchmssrs from the debtor. The ruie is entirely appropriste when the se.

* cutity isfwithin the delitor’s comtrol. When the debtor doss not have such control,
- thgnr:h has no funchien.

T THErpresent sistule recognizes & 1ingle excaption tu the ruls whers the se-

srity, has besn eurremdeced to the issust. New subseciion (1) Inciudes this

i and enpresaly provides that such a sscurity can ba reached by

! | the [ssour ot Its chief executive office, replacing the cryptic phrase “st

"t stures.” The most logical place to serve the Issuer would be the place

0l
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where the transfer records sre malntained, but thet location might ba difficult

{dentity, sapecislly when the separste siements of a computer network might

shtuated In differsnt places. The chiet exscutive offica Is aelected as the
Sppropriate place by snsiogy to Section 9-103(3)(d).

Subsection (2) provides that process upon the lssuer is the only method
“19¢ 8 craditor to resch an uncertificeted security registered in the name of the
debtor This conclusion was reached with some reluctancs since it requiras
creditor to institute legal action and/or a deblor to detend that mction in &
iurisdiction which may have no'relationship to either of the parties or the
dispute other than the happenstance that the debtor owns a security of the
particular issuar. Nevertheiess, attempts to formulate a procedure by which
oven & judgment creditor could effectively reach his debltof's uncertificated
securities without such legal action resulted in what seamsd to be e intolerable
burden for issuers. ’

Subsection (3) provides a second exception to the ssizure rula when a
certificated security is in the possession of a secured party. In such a gase, an
atfective Hien can be sstablished by service on the secured parly without de-
priving him of his possession. This saction does not attemnpt to provide for
rights as between the creditor and the secured party, as, for example, whethsr
ot when the secured party must liquidate the security. For essentially the same
reasons, subsection (3) also covers the case where an uncertificated security
has baen transferred Into the name of a secured party sither at the Inception of
the ioan or thereatter,

Subsection (4) recogrizes that cerliticated securities are freguently heid n
sccount for customers by banks or brokers and that such securities may be
registered nof only in the namie of the debtor but, more commonly, in street or
other yominee name. Additionally, In such cases, the securities mey have been
commingled, repledged or deposited so that no particutar secirity could be

a3 that of the debtor. The subsection provides that the debtor's ac-
count &@mbe reached by process upon the entity upon whose books the interest
of 4h&inbror appears. This appears to be the most sffective way of preventing
Hietrgnster of the debtor's interest and thus protecting the credior. It is ohly
that swily that is aware of the debtor's interest, irrespective of whers the se-
curihigs are located or in what name they happsn to be ragistersd, For the
same fesson. subsection (4) also covers the case where uncertificated securlties
are plgislered in street name.

Subsaction (5) expressly provides that securities in which the debtot's In-
ter Rached pursuant to subsections (3) or (4} may be transferred for new
val of the creditor’s flen, but, when and if thay ars, that the Hen will be
tr-\gﬁrfed to the procends, Nething in subsection (5) is intended to validate
any frhssfer that would otherwise constitute s fraudulent conveyance. Further-
mors Sugtion (5) is expressly subject to the procedural laws of the states
and Vlﬂpt has been made to prescribe the consequences of abtaining such
a8 iwn orEyg procedures for its enforcement,

)rﬁmhf terms to describe creditor's process have been avoided in this
SILn( Thes section is not intended 1o have any effect on the avallebility of
Bat enamwe ¥ nr slmifar third party process as a pre judgment or post-judgmant
renﬁ’. sk matlers are o proper concern of the procedural rules of the
siabet Qelject. of course, to constitutional limitations,




Memorandum 77-53 #39.160
Exhibit 4

Tos California Law Revision Commission

From: Stiefan A, Riesenfeld

Mr. Harcold Marsh's letter of July 5, 1977 discussing

the Commission's tentative recommendation relating to

attachment of property subject to a security interest
was transmitted to me for comment. I am happy to comply
with your request.

The gist of Mr. Marsh's criticism can be seen in
the following statement:

"(The recommendation]...seems to assume in
most instances that where the security interest
is satisfied, payments will continue to be
made to the secured party over and above the
amount of the debt that the property secures
and that the secured party should then remit
these amounts to the Sheriff who has levied
by garnishing the secured party. There is,
of course, nothing which requires the debtor-
defendant to make any payments to the secured
party beyond the amount of the debt whigh
he owes to the secured party, and there is
nothing which permits the secured party to
refuse to release the security interest once
the entire amount of his debt has been dis~-
charged. On the contrary, the secured party
is required to give such a release by the
Uniform Commercial Code."

In my opinion Mr. Marsh misconstrues the objectives
of the recommendation and indulges in some legal propo-
sitions which are quite inaccurate. He raises, however,

matters which call for clarification in §488.440.
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1. The proposed draft does not assume that -the
secured party will receive payments after the secured
debt has been paild in full, except in specific c;rcumw
stances discussed below. Least of all, does the'draft
assume that such payments will be made or required

from the debtor-defendant. If at all, such payments

will be made by an obligor of the debtor {an account
debtor)}.

2. There are instances where the secured party
will and must receive payments from a third party in
excess of the secured debt. These instances are, e.q.

a. cases where the obligation assigned as security
{to use the pre-Code terminology) involves an indivisible
payment in excess of the secured debt. The granting of
& security interest in anh account receivable may be in
the nature of a partial assignment (e.g. a debt of
$10,000 is assigned as a security for a debt of %5,000).
The rules against splitting causes of action'entitle
the obligor of the assigned debt to make a payment of
the whole sum to the assignee.

b. cases where the right'to paymenté are evidenced
by instruments and chattel paper. The cbligor must make

the payments to the holder.
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3. It is incorrect that the Uniform Commercial
Code requires the "release® of the security interest
once the secured debt is discharged. The U.C.C.
requires issuance of a termination statement (UYCC §9-404)
The debtor can require a "release" of the security to
the grantor of the security interest only, if such
release does not impailr intervening junior rights,
including rights under an intervening levy.

4. The purpose of the recommendation is to protect
and recognize the superior rights of the secured party
but this purpose should not impair the rights of junior
parties, This respect for the rights of junior parties
may prevent a release of the collateral to the debtor
or the debtor's debtor. This was exactly what Axe v.

Commertial Credit Corp, 227 CA 2 216, 3B Cal Rptr. 558

(1963} decided and what is sought to be codified by the
recommendation (see text of recommendation to ¥tn. 7).

The Code does not change these rules but rather recognized
them in §9-311.

5. I agree with Mr. Marsh that §48B.440 {b) and (c)
should be clarified to prevent a misconstruction. The
levying creditor is entitled to the rights of the debtor-
defendant in the collateral, i.e. the rights to a surplus
remaining after foreclosure, the rights to redeem, and

the right to the remaining collateral after satisfaction

of the security interest.
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FPor that reason the party obligated under the
cocllateral should receive notice of the levy under
subsection (a), such notice speclfying that any pay-
ments nhot made or to be made to the secured party must
be made to the sheriff and not to the defendant. This
provision should be part of (b) in analogy of §488.400
{c}. This notice, however, is only required where the
obligation is not evidenced by an instrument, document
or chattel paper in the possession of the secured party.

I also agree with Mr. Marsh that §488.440 (¢)
should be clarified by providing specifically that the
secured party may release all uncollected rights to pay-
ment to the sheriff and deliver to him all instruments,
documents and chattel paper.

6. Turning now to the specific points }a) to (d)
raised in the Marsh letter:

ad {a): I do not understand what is meant by a
method to continue perfection of the levy. Perfection
applies only to consensual security interests under the
Code, not to levy liens. The notlces to the secured
party and to the obligor should suffice to create a
valid levy lien, which remains effective upon delivery
of tangible property, chattel paper, negotiable docu-
ments and instruments to the sheriff after the security

interest is satisfied. The right to a termination
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statement has absolutely nothing to do with the rights
of a junior lienor, at least so far as I can see. If
the collateral is in the hands of the debtor-defendant
the security interest remains perfected despite of the
levy, and will remain super;or to the levy lien.

ad {b): This matter is taken care of in §488.440
{c). The word "may" is used, since the garnishee may
retain the property in trust for the creditor. A formal
amendment of UCC §9-504 or a provision that a foreclosure
of a senior security interest closes out a junior lien
seems to be unnecesgsary.

ad (c): A provision giving the levy lienor the
rights under Section 9505(2} seems likewise to be unhec-
essary though not harmful,

ad (d}: After the levy the debtor-defendant is not
entitled to a release except to the levying pfficer. I
see no virtue in a specific rule to that effect in
addition to §468.440 (¢), as clarified.

7. §488.410 (which supposedly tracks with UCC 8-317)
was many times before the Commission. As I stated often
before,1 wholeheartily agree with Mr. Marsh, but the
views of former commission-member Gregory have persuaded
the Commission to the contrary. Perhaps the forthcoming
revision of Article VIII by the ALI will produce a more

reasonable approach.
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#39.160 : 6/10/27

STATE OF CALIFORNIA

CALIFORNIA LAW

REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

ATTACHMENT OF PROPERTY SUBJECT TO SECURITY INTEREST

CALIFORNIA LAW REVISION COMMISSION
Stanford Law School
Stanford, California 94305

Important Note: This tentative recommendation is being distributed
80 that interested persons will be advised of the Commission's tentative
conclusions and can make their views known to the Commission. Any
comments sent to the Commission will be considered when the Commission
determines what recommendation, if any, it will make to the California
Legislature. It 1s just as Important to advise the Commission that you
approve the tentative recommendation as it is to advise the Commission
that you object to the tentative recommendation or that you believe that
it needs to be revised. COMMENTS ON THIS TERTATIVE RECOMMENDATION
SHOULD BE SENT TO THE COMMISSION NOT LATER THAN AUGUST 15, 1977.

The Commission often substantially reviees temtative recommenda-
tions as a result of the comments it recelves. Hence, this tentative
recommendation is not neceassarily the recommendation the Commission will
submit to the Legislature.




#39.160 6/10/77

TENTATIVE RECOMMENDATION

relating to
ATTACHMENT OF PROPERTY SUBJECT TO SECURITY INTEREST

BACKGROUND

Upon the enactment of the Commercial Code, the broad property
categories of the common law were replaced by a set of carefully defined
types of property. The Attachment Lawl employs the new Commercial Code
terminology and contains detailed provisions for the manner of levy om
each of the various categories of property under a writ of attachment.2
These provlisions were designed to provide an orderly means of obtaining
a lien on the defendant's interest im property subject to attachment,
regardless of whether it is tangible personal property in the possession
of the defendant or of a third person or whether it is an account re-
ceivable, chattel paper, chose in action, deposit account, negotiable
document, negotiable Instrument, or judgment. These sections typically
provide for seizure of tangible personal property in the hands of the
defendant {except in a few situations where a lien on the property is
created by service) and for service on the person ohligated to the
defendant or holding the defendant's property.3 Where an obligation of
a third person to the defendant is garnished by service of a copy of the
writ of attachment and the notice of attachment, a lien is created on
the property4 and the garnishee is liable to the plaintiff in the amount

of the defendant's property interest under the third person's control.5
p

1. Code Civ. Proc. 85 4B81.010-492.090. Except as otherwise noted, all
citations are to the Code of Civil Procedure.

2. See Sections 488.310-488.430.

3. A detailed discussion of the levy procedures applicable to specific
forms of property is presented infra. It should be noted that the
defendant is given notice of the levy in every case, but this
notice is intended to alert the defendant to the action against his
or her property and does not relate to the creation of a lien on
the property.

4, Section 488. 500.

5. Section 488.550.



Rights of other third persons may be asserted through the normal third-
party claims procedure.6 Jeither the Attachment Law nor prior statutes
prescribe levy procedures that take account of the prior rights of
secured parties in property sought to be attached. Consequently, the
attachment statutes have been technically deficient in that they purport
to allow the plaintiff to reach property subject to a perfected security
Interest by garnishing the account debtor or obligor rather than the
secured party.

The courts have occasionally been called upon to decide the rela-
tive priorities of attaching plaintiffs and secured parties. These
decisions hold in general that a secured party with a perfected security
interest in collateral involving a bailment or the indebtedness of an
account debtor to the defendant is entitled to the disposition of the
collateral, including the collection of payments due thereon, without
interference deriving from a subsequent levy of attachment by the plain-

tiff on the defendant's interest in the pledged property.?

RECOMMENDATIONS
The Commission recommends that the substance of the decisional law
regarding the rights of secured parties with perfected security inter-
ests as agalnst attaching unsecured creditors be codified in the Attach-
ment Law.a To accomplish this, the levy procedures should be revised so
that, in most situations where there is a prior perfected security

interest in the property, the priority of the secured party will be

6. See Section 488,090 (incorporating third-party claims procedure
applicable after judgment).

7. See, e.g., Pulssegur v, Yarbrough, 29 Cal.2d 409, 412-13, 175 P.2d
830, 831-32 (1964)- BDubodis v. Spinks, 114 Cal. 289, 294-95, 46 P.
95, 96 (1896): NDeering v. Richardson-X¥Ximball Co., 109 Cal. 73, 84,
41 P. 801, 803-04 (1895); Robinson v. Trevis, 38 Cal. 61!, 614-15
{(1896): Axe v. Commercial Credit Corp., 227 Cal. App.2d 216, 220-
23, 38 Cal. Rptr. 358, 563 (1964): Crow v, Yosemite Creek Co., 149
Cal. App.2d 188, 308 P.2d 421 (1957).

8. The recommended provisions are consistent with the terminology and
rules relating to secured transactions under the Commercial Code.
See Com. Code 5§ 9101-9508 and related provisions in other divi-
sious of the Commercial Code.



recognized without the need for the secured party to make a third-party
claim.9 Equally important, the person obligated to the defendant on the
pledged property or helding pledged property should not be forced to
make payments or to turn the property over to the levying officer pursu-
ant to the writ of attachment while the obligor or ballee is primarily
obligated to the secured party.

Specifically, the Commission recommends that the levy procedure in
the Attachment Law be revised to take account of the paramount Interests

of secured parties in the following manner:

Accounts Receivable and Choses in Action

An account receivable10 or chose in actionl1 is levied upon under
the Attachment Law by serving the account debtor12 with a copy of the
writ of attaclhment and the notice of attachment.13 Service on the
account debtor creates a lien on the attached property.14 After levy,
the account debtor 1is freed of the obligation to make payments to the
defendant and is discharged to the extent of payments made to the levy-
ing officer.l5 The account debtor remains liable, however, 1n the
amount of the obligation that is not paid over.16

These provisions should be revised to provide that, where the
account receivable or chose in action to be levied wpon is subject to a

perfected security interest,l? levy is made by serving a copy of the

9. To the extent relevant to thils discussion, a security interest is
perfected, depending on the type of collateral involved, by filing
(eoods, negotiable documents, chattel paper, accounts, or general
intangibles} or by taking possession (goods, negotlable documents,
chattel paper, instruments, or money). Com. Code §§ 9302, 9304,
9305. The lien of an attaching plaintiff (a '"lien creditor’ under
Com. Code § 9301(3)) has priority over an unperfected security
interest. Com. Code % %301(1)(b). The debtor's interest in col-
lateral subject to a perfected security interest is specifically
made liable to attachment. Com. Code £ 9311.

10. See Section 481.030 ("account receivable' defined).
11. See Section 481,050 (“chose in action” defined).
12. See Section 481.020 ("account debtor’ defined).

13. Section 4B88.370(a).

14, Section 488.5300(f).

15. Section 488.540.

16. Section 4B88&.550.

17. A security interest in an account receivable or chose in action is
perfected by filing a financing statement. Com. Code § 9302(1).

. T



writ and the notice of attachment on the secured party rather than on
the account debtor. The account debtor should then continue to make
payments to the secured party. When the obligation of the defendant
(who is the debtor under the security interest)18 to the secured party
is paid off, any excess in payments by the account debtor to the secured
party should be paid to the levying officer for the purposes of the
attachment.

These general principles should be subject to an exceptlon where
the secured party has left the liberty to the defendant to collect
payments due on accounts receivable or to enforce or accept the return
of tangible personal property the sale or lease of which resulted in the
account receivable.19 In such cases, the levying officer should serve
the account debtor with a copy of the writ and the notice of attachment
and with a demand to make payment of a2ll amounts due and to deliver
returnable property to the levying officer rather than to the defend-
ant.20 The secured party should also be served so that the secured
party will be afforded an opportunity to make a third-party claim in

order to assert the priority of the security interest.

Chattel Paper

Chattel paper21 is levied upon by serving the perscn In possession
of the chattel paper with a copy of the writ and the notice of attach-

ment and, if the chattel paper is in the defendant’'s possession, by

18. See Com. Code § S105(1) (4} ("debtor’ defined).

19. Commercial Code Section 9205 permits the secured party to leave the
"liberty in the debtor to use, commingle or dispose of all or part
of the collateral (including returned or repossessed goods) or to
collect or compromise accounts or chattel paper, or to accept the
return of goods or make repossessions . . "

20. An exception to this requirement that the property be returned to
the levying officer should be provided in a case where the returned
property upon its return would constitute inventory or farm prod-
ucts which have been levied upon pursuant to Section 488.360(c)
{(floating attachment lien on inventory or farm products obtained by
filing with Secretary of State).

21. See Section 481.040 (''chattel paper' defined). It should be noted
that, under this definition, a negotiable instrument, for example,
may be a part of chattel paper and, In such a case, 1s treated as
chattel paper.
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taking custody of the chattel paper.22 Service and any required custody
creates a lien on the chattel paper.23 The account debtor cobligated on
the chattel paper is required to receive notice and until served is
unaffected by the attachment; after service, payments required under the
chattel paper are to be made to the levying officer.24 The account
debtor is freed of the obligatior to make payments to the defendant once
the chattel paper is attached25 but remains liable in the amount of the
obligation not paid.2

Where the chattel paper is subject to a prior security interest
which is perfected by the secured party's possession of the chattel
paper,27 the levy should be made by serving the writ and notice of
attachment on the secured party rather than on the account debtor.28
The account debtor obligated on the chattel paper should continue to
make any required payments to the secured party. When the secured
party's security interest is satisfied, anv excess in payments by the
account debtor to the secured party or excess proceeds from the sale of

the collateral in the hands of the secured party should be paid to the

22. Section 488,.380(a).

23, Section 488.500(c), (e).
24, Sectlon 488.380(c).

25, Section 488,540,

26. Section 488.550.

27. A security interest in chattel paper is perfected either by filing
{Com. Code ” 9304(1)) or by possession of the chattel paper (Com.
Code § 9305). The propesed changes in the rules concerning levy of
attachment on chattel paper would not apply where the security
interest is perfected by filing. 1In that situation, lewvy would be
under the normal rules which require service on the person in pos-
session of the chattel paper and, if it is in the defendant's pos-
session, seizure of the chattel paper.

28. Where perfection is by possession, under the rules set forth in
Section 488.380(a), the secured party and the person 1in possession
of the chattel paper are, of course, the same. The difference in
levy procedures which would result from the proposed revision is
that no notice 1s to he given the person obligated on the chattel
paper so that the relation between the account debtor and the
secured party is not altered.



levying officer for the purposes of the attachment.

These general rules should be subject to an exception where the
secured party has left the liberty ro the defendant to collect pavments
due on the chattel paper or to enforce or accept the return of tangible
personal property the sale or lease of which resulted 1n the chattel
paper.29 In such cases, the levying officer should serve the account
debtor with a copy of the writ and the notice and attachment and a
demand to make payment of all amounts due and to deliver returnable
property to the levying officer rather than to the defendant.30

The Attachment Law should alsc be revised to make clear that the
levy on chattel paper creates a lien that extends to the interest of the
lessor in the tangible personal property that was leased to create the
chattel paper.31 This provision is needed to clarify the respective
interests of the secured party and the attachment plaintiff in the
lessor's (defendant's) interest in the property which was leased to

create the chattel paper.

Deposit Accounts

A deposit account32 is levied upon by serving the financlal insti-
tution holding the account with a copy of the writ and the notice of

33
attachment. Other persons in whose name the deposit account stands

29. See Com. Code § 92053: notes 19 and 20 supra,

30. An exception regarding return of the excess should apply where the
plaintiff has levied on inventory or farm products pursuant to
Section 488.360{c). See note 20 supra.

31. This proposed provision is derived from the rule that a perfected
security interest im chattel paper gives the secured party a per-
fected security interest in the rights to payment evidenced thereby
and in the debtor's security interest in the goods sold if that
security interest 1s perfected by filing. BSee Bolduan v. Normandin
(In re Western Leasing, Inc.), 17 U.C.C. Tep. 1369 {D. Ore. 1975},
The proposed provislon resolves for purposes of attachment the
conflict in decisions under the Commercial Code concerning whether
a security iInterest in chattel paper which is perfected by posses-
sion results in a perfected security interest in the lessor's
property interest in the leased goods since the lessor's interest
ia not a security iInterest in need of perfection. See Comment, In
Re Leasing Consultants, Inc.: The Double Perfection Rule for Secu-
rity Assignments of True Leases, 84 Yale L.J. 1722 (1975).

32. See Section 48 1,080 ("deposit account” defined).

33. Section 488.390(a).



are required to be served, but this is not a condition of a wvalid
1evy.34 Service on the financial institution creates a lien on the

deposit account,

Where the deposit account is subject to a perfected security inter-
est36 that is prior to the attachment lien, the writ and notice of at-
tachment should be served on the secured party rather tham the financial
1nstitution.37 After the satisfaction of the security interest, the
secured party should pay any excess to the levying officer for the

purposes of the attacoment.

HJepotiable Documents

A negotiable document38 is levied upon by serving the person in
possession of the document with a copy of the writ and the notlce of
attachment and, if the document 1Is in the defendant's possession, by
taking custody of the document.39 Service and any required custody
creates a lien on the document.40 The Attachment Law also requires the
obligor on the document to be given notice.

The rules for levy on negotiable documents should remain unchanged,
regardless of whether the negotiable document is subject to a perfected
security interest. 1If the security interest in the negotiable document

is perfected by the secured party's pos.?.essia:)n,g}2 then the existing

34, Section 488.390(b).
35, Section 488.500(e).

36. A security interest in a deposit account is perfected by filing.
Com., Code § 9302(1}.

37. The financial institution which would be served under Section
488.390(a) will not be the secured party since the secured trans-
actions provisions of the Commercial Code do not apply to a right
of setoff. Com. Code § 9104(1). See 3 California Commercial Law
§ 1.20, at 92 (Cal. Cont. Ed. Bar Supp. 1976).

38. See Section 481,090 ("document” defined),

39. Section 488.400(a).

40. Section 488.500(c), (e).

41, Section 488.400(c).

42. Com. Code & 2305.



rules result in the secured party being served with a copy of the writ
and the notice of attachment. If the security interest in the negoti-
able document is perfected by filing,43 then the levy should be by
selizure where the negotiable document is in the hands of the defendant
in order toc prevent negotiation of the document to a holder in due
course.44 The prior interest of the secured party may then be asserted
under the third-party claims procedure.h5 However, the person obligated
on the negotiable document (i.e,, the bailee who has issued the negoti-
able document) need not receive notice of the attachment since the
bailee cannot deliver the goods represented by the negotiable document

to anyone not in possession of the document.

Hegotlable Instruments

A negotiable instrument&? is levied upon by serving the perscn in
possession of the document with a copy of the writ and the notlce of
attachment and, if the instrument is in the defendant's possession, by
taking custody of the :lnstrunuam:.[+8 Service and any required custody
creates a lien on the instrument.ag The person obligated on the instru-
ment is also required to be given notice, but this is not a condition of
a valid levy.50

Where the negotiable instrument Is subject to a security interest
which is perfected by possessiun,51 the same method of levy should

apply--the levying officer should serve a copy of the writ and the

43, Com, Code § 92304(1).

44, See Com. Code 5§ 7501, 7502, 9309.

45. See Section 488.090 (incorporating postjudgment third-party claims
procedure}.

46. Com. Code §§% 7403, 7602.

47. See Section 4B1.160 ("negotiable instrument” defined).
48, Section 488.400(a).

49, Section 488.500(c), (e).

50. Section 488,400(c).

51. A security interest in a negotiable instrument is perfected by pos~
cession. Com. Code § 9305. Wote that a negotiable instrument may
be a part of chattel paper in which case a security interest 1n the
chattel paper may be perfected by filing. See note 21 supra.



notice of attachment on the secured party in possession of the negoti-
able instrument. After satlsfaction of the security interest, any
excess payments should be paid to the levying officer for the purposes
of the attachment. However, the person obligated on the nesotiable
instrument should not be required to be served since the obligor should

continue to make required payments to the secured partv.

Judgments

A finpal judgment52 owlng to the defendant 1s levied upon by filing
a copy of the writ and the notice of attachment in the action in which
the judgment was entered and serving the judgment debtor.53 Such filing
and service creates a lien on the judgment.5

Where the judsment 1s subject to a perfected security interest,55
the copy of the writ and the notice of attachment should be served on
the secured party. ¥iling in the action in which the judgment was
rendered should not be required in this case since the defendant's
judgment debtor is obligated to the secured party under the security

interest.

52. See Section 488.420{(c¢) (limiting judgments subject to attachment to
final judgments}.

53, Section 48B.420(a).
54. Section 488.500(c).

55. Commercial Code Section 9104(h) excludes from the coverage of Divi-
sion 9 of the Commercial Code "a right represented by a judgment
(other than a judgment taken In a right to payment which was col-
lateral).” A security interest in a right represented by a judg-
ment excluded from coverage of Division 9 of the Commercial Code is

perfecte& hy execution and delivery to the transferee of a written
assignment of the judgment. Civil Code "~ 955.1.



Goods in Possession of Bailee

Where no special method of levy is provided in the Attachment Law,
tangible personal property in the possession of a third person 1s levied
upon by serving the person in possession with a copy of the writ and the
notice of attachment.56 Service in this manner creates a lien on the
property.j?

Where goods58 in the possession of a bailee who has not 1ssued a
negotiable document are subject to a perfected securlty interest,59 levy
of attachment should be by service on the secured party. Levy in this
manner will reach the defendant's interest in the goods remaining after
the secured party's interest is satisfied. Notice to the ballee is net
necessary because the property in the possession of the bailee 1s sub-
ject first to satisfaction of the security interest. Any excess pro-
ceeds from the sale of the goods after satisfaction of the security
interest should be pald to the levying officer for the purposes of the

attachment.eo

PROPOSED LEGISLATION

The Commission's recommendation would be effectuated by enactment
of the following measure:

An act to amend Sections 488.360, 488,370, 488,380, 488.390,
488.400, 488.420, 488.500, 488.540, and 488.550 of, and to add Sections
488,335 and 488.440 to, the Code of Civil Procedure, relating to attach-

ment.

The people of the State of California do enact as follows:

56, Section 488.330(a). This method of levy does not apply where the
propertv is goods subject to a negotiable document. Section

488.330(d}.
57. Section 488.330(e).
58. Sece Com. Code § 9105(1){(h)} ("=cods’ defined).

59, A security interest in goods in the possession of a bailee who has
not 1ssued a negotiable document therefor 1s perfected by issuance
of a nonnegotiable document in the name of the secured party, by
the bailee's receipt of notification of the secured party's inter-
est, or by filing as to the goods. Com, Code § 9304(3}.

60. Cf. Section 488.550 (liability of parnishee).
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406477
£ 488.335. foods subject to perfected gecurity interest (new)
SECTION 1. Section 488.335 is added to the Code of Civil Proce-

dure, to read:

488.335. (a) To attach the defendant's interest in goods which are
in the possession of a ballee who has not issued a negotiable document
therefor and which are subject to a perfected security interest under
the Commercial Code, the levying officer shall serve upon the secured
party a copy of the writ and the notice of attachment.

(b) Promptly after levy and in no event more than 45 days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment. A failure to serve the defendant
pursuant to this subdivision does not affect the lien created pursuant

to gubdivision (a).

Comment. Section 488.335 provides the method of attaching the
defendant's interest in goods which are in the possession of a ballee
who has not issued a negotiable document covering the poods and which
are subject to a perfected security interest where the security interest
has been perfected under the Commercial Code (1) by issuance of a nomne-
potiable document in the name of the secured party, (2) by the bailee’s
receipt of notification of the secured party's interest, or (3) by
filing as to the goods. See also Com. Code §§ 7102(1)(a) {'bailee”
defined), 9105(1)(h) ("poods’ defined). Where a negotiable document has
been issued, 1t is levied upon pursuant to Section 488.400. Section
488,335 codifies the rule in Crow v. Yosemite Creek Co., 149 Cal. App.2d
188, 308 P.2d 421 (1957), taking account of Commerclal Code Section
9304(3) (perfection of security ianterest in goods in possession of
bailee who has not issued negotiable document). A levy pursuant to this
section reaches both (1) the defendant's interest in any surplus remain-
ing after satisfaction of the interest of the secured party and (2) the
defendant's right to redeem the property from the security interest.

See Civil Code © 2903: Com. Code ©§ 2504, 9506.

17/006

§ 488.360., Farm products and inventory of a2 going business (amended)

SEC. 2. Section 488.360 of the Code of Civil Procedure is amended

to read:
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488.360. (a) To attach farm products or inventory of a going
business, if the defendant consents, the levying officer shall place a
keeper 1n charge of such property for a period not to exceed 10 days.
During such period, the defendant may continue to operate his farm or
business at his own expense provided all sales are final and are for
cash or the equivalent of cash. For the purposes of this subdivision,
payment by check shall be deemed the equivalent of a cash payment. The
levying officer shall incur no 1iability for accepting payment In the
form of a cash equivalent. The proceeds from all sales shall be given
to the keeper for the purposes of the levy unless otherwise authorized
by the plaintiff. TIf the defendant does not consent or, in any event,
after the end of such 10-day period, the levying officer shall take such
property into his exclusive custody unless other disposition 1s made by
the parties to the action. At the time of levy or promptly thereafter,
the levying officer shall serve the defendant with a copy of the writ
and the notice of attachment.

(b) Where property is levied upon pursuant to subdivision (a}, the
defendant may apply for an order pursuant to this subdivision for the
release of property exempt pursuant to subdivision (b) of Section
487.020. 3uch application shall be made by filing with the court and
serving on the plaintiff a notice of motion. Service on the plaintiff
sh~11 be made not less than three days prior to the date set for hear-
ing. The hearing shall be held not more than five days after the filing
of the notice of motion unless, for good cause shown, the court orders
otherwise. The notice of motion shall state the relief requested and
shall be accompanied by an affidavit supporting any factual issues
ralsed and points and authorities supporting any legal issues raised.
At the hearing on the motion, the defendant has the burden of showing
that the property, or a portion thereof or the proceeds therefrom,
attached pursuant to subdivision (a), is exempt pursuant to subdivision
(b) of Sectlon 487.020, Upon such showing, the court shall order the
removal of the keeper and return the defendant to possession of such
exempt property and may make such further order as the court deems
appropriate to protect the plaintiff against frustration of the collec-
tion of his claim. Such order may permit the plaintiff to levy on farm
products or inventory of a going business and on proceeds or after-

acquired property, or both, by filing pursuant to subdivision (¢} and
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may provide reasonable restrictions on the disposition of the property
previously levied upon.

(c) Wotwithstanding the provisions of subdivision (a2}, upon the
election and the instructions of the plaintlff, the levying officer
shall attach farm products or inventory of a poing business by filing a
notice in the form prescribed by the Secretary of State which indicates
that the plaintiff has acquired an attachment lien on the farm products
or inventory of the defendant and, where permitted by the writ of at-
tachment or court order, on #dentifiable eash proceeds (as that term is
used in Section 9386 9306{1) of the Commercial Code) or after-acquirea
property, or both. The notice shall state the name and mailing address,
if known, of both the plaintiff and the defendant and shall describe the
property attached and state whether #demtifisbie eash proceeds or after-
acquired property, or both, are attached. When the property is growing
crops or timber to be cut, the notice shall be recorded in the office of
the county recorder in the county where the real property on which the
crops are growing or on which the timber is standing is located. Uhere,
on the date of recording, the real property on which the crops are
srowlng or on which the timber is standing stands upon the records of
the county in the name of a person other than the defendant, the record-
er shall index such attachment when recorded in the names of both the
defendant and such other person identified In the writ. In all other
cases, the notice shall be filed in the office of the Secretary of
State. The fee for filing and indexing each notice of attachment,
notice of extension, or notice of release in the office of the Secretary
of State is three dollars (53). Upon the request of any person, the
Secretary of State shall issue a certificate showing whether there is on
file, on the date and hour stated therein, any notice of attachment,
naming a particular person, and if a notice is on file, giving the date
and hour of filing of each notice and the name of the plaintiff. The
fee for the certificate issved by the Secretary of State is two dollars
($2). A combined certificate may be issued pursuant to Section 7203 of
the Government Code. Upon request, the Secretary of State shall furnish
a copy of any notice of attachment or notice affecting a notice of
attachment for a fee of one dollar ($1) per page. A lien acquired by

filing or recording a notice pursuant to this subdivisien provides the
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plaintiff with the same rights and priorities in the attached property
as would he obtained by a secured party who perfects a security Interest
{other than a purchase money securicy interest} in such property by
filing a financing statement at such time and place. Promptly after
filing or recording and in no event more than 15 days after the date of
filing or recording pursuant to this subdivision, the levying officer
gshall send by registered or certifizd mail, return receipt requested, a
copy of the writ and the notice of attachment to the defendant and, in
the case of crops growing or timber standing on real property, to any
other person identified in the writ in whose name the real property
stands upon the records of the county at the address of such other
person as shown by the records of the office of the tax assessor of the
county where the property is located.

{d) A failure to serve the defendant or any other person pursuant
to subdivision (2) or {¢) shall not affect the lien created pursuant to

eilther subdivision.

Comment. Subdivision (c) of Section 488.360 is arended to expand
the definition of “proceeds” to include "whatever 1s recelved upon the
sale, exchange, collection or other disposition of collateral or pro-
ceeds.’” See Com. Code - 9306(1). This change permits the attachment
lien on goods which are leased to create chattel paper to shift to the
chattel paper (‘'proceeds under the expanded definition) during the term
of the lease, to shift back to the goods when the leased goods are
returned, and to shift again to the chattel paper when the goods are
leased again, ad infinitem. See Code Civ. Proc. § 488.380 (chattel
paper); Com. Code 7§ 9306(2) (security interest continues in collater-
al), 9306(3) (perfected security interest in proceeds), 9306(5) (secur-
ity interest in returned goods), 9312(5) {priorities).

A determination of the effect of filing a notice with the Secretary
of State under subdiwvision (c) of Section 488.360 requires reference to
some complex provisions of the Commercial Code since the plaintiff by so
filing cbtains.the “"gsame rights and priorities in the attached property
as would be obtained by a secured party who perfects a security interest
{other than a purchase money security interest) in such property by
filing a financing statement at such time and place.” For example, if

the attachment defendant is in the business of selling and leasing
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trucks, the plaintiff may obtain an attachment lien on such inventory
{see Section 481.120) by filing a notice with the Secretary of State
describing the inventory and may also obtailn an attachment liem on
proceeds {''whatever is received upon the sale, exchange, collection or
other disposition’” of the inventory) and after-acquired inventory. The
defendant may continue to cperate the business and the floating attach-
ment lien will cover the property in 1ts various forms inm the same
manner as a floating lien under Division 9 of the Commercial Code.
Hence, if the defendant leases a truck, therveby creating chattel paper
(see Section 481.040, defining "chattel paper”™)}, the lien of attachment
continues in the chattel paper because it is proceeds. The determina-
tion of the plaintiff’'s rights in the chattel paper depends on an appli-
cation of Commercial Code Section 9306(3){a) which provides that a
security interest in proceeds is perfected if the interest in the origi-
nal collateral (the inventory here) is perfected and the proceeds are
collateral in which a security interest may be perfected by filing in
the office where the financing statement covering the original collater-
al was filed. Since 2 security interest in the chattel paper could be
perfected by filing in the same place as a security interest in the
inventory, i.e., the office of the Secretary of State (see Commercial
Code Sections 9302, 9304(1Y, 9401(1)(c)), a security interest in the
chattel paper as proceeds would be continuously perfected from the time
of perfection of the securlty Interest in the inventory (see Commercial
Code Section 2312{&)) and, correspondingly, the attachment lien in the
chattel paper obtained by virtue of Section 483.360(c) and the Commerci-
al Code provisions incorporated thereby dates for the purpose of the
determination of priorities from the date of filing the notice of at-
tachment of the inventory with the Secretary of State. Upon the termi-
nation of the lease, the truck would be returned to the defendant and be
subject to the original attachment lien on inventory. Should it be
leased again, the lien would again shift to the chattel paper.

If the defendant sells the chattel paper arising from the lease of
the truck in the ordinary course of business, the rights of the pur-
chaser would be superior to those of the attaching plaintiff since the
plaintiff is in the position of a secured party whose security Interest

in the chattel paper arises because it is proceeds of inventory subject
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to a security interest. Com. Code % 9308(k). The attachment llen would
cover identifiable cash proceeds received from the sale of the chattel
paper since proceeds includes whatever is received from the disposition
of proceeds (Commercial Code Section 9306(1)}, and the security interest
would continue in such identifiable cash proceeds pursuant to Commercial
Code Section 9306(3)(b). If the cash proceeds are used to purchase more
inventory, the new inventory would be subject to the attachment lien

since it Is after-acquired property.

968/890

§ 488,370. Accounts recelvable: choses in action (amended)

SEC. 3. Section 488.370 of the Code of Civil Procedure is amended
to read:

488.370. (a) Te Except as provided in Section 488.440, to attach

an account receivable or a chose in action, the levying officer shall
serve the account debtor or, in the case of an interest in or a claim
under an insurance policy, the insurer with a copy of the writ and the
notice of attachment.

(b) Promptly after service on the account debtor or Insurer and in
no event more than 45 days after the date of service on the account
debtor or insurer, the levying officer shall serve the defendant and any
other person identified in writing by the account debtor or insurer as
an obligee with a copy of the writ and the notice of attachment. The
levying officer shall incur no 1liability for serving any person ldenti-
fied by the account debtor or insurer as an obligee. A Tallure to serve
the defendant or other obligees pursuant to this subdivision shall not

affect the lien created pursuant to subdivision (a).

Comment. The introductory clause 1s added to subdivision (a) of
Section 488.370 to reflect the enactment of Section 488.440 which pre-
scribes the manner of levy on an account receivable or a chose in action

which is subject to a perfected security interest.

406/470

£ 488.380. Chattel paper (amended)
SEC. 4. Section 488,380 of the Code of Civil Procedure is amended

to read:
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488.380. (a) ¥e Except as provided In Section 488.440, to attach

chattel paper, the levying officer shall (1) serve the person in posses-
sion of such chattel paper with a copy of the writ and the notice of
attachment and (2} if the chattel paper is in the possession of the
defendant, take the chattel paper into custody.

(b} If the chattel paper is not in the possession of the defendant,
promptly after levy and in no event more than 45 days after levy, the
levying officer shall serve the defendant with a copy of the writ and
the notice of attachment.

{c)} Promptly after the attachment of the chattel paper and in no
event more than 45 days after the chattel paper is attached, the levying
officer shall serve the account debtor obligated on the attached chattel
paper with a copy of the writ and the notice of attachment. Umntil such
service is completed, the attachment shall in no way affect the rights
and duties of the account debtor. After such service is completed, the
account debtor shall make any payments required under the chattel paper

to the levying officer. 1If the chattel paper results from a lease of

tangible personal property, upon termination of the lease because of the

expiration of the term or because of default, the lessee shall deliver

the leased property to the levying officer except that tangible persconal

property shall be returned to the defendant where, upon its return, it

would constitute inventory or farm products that the plaintiff has

levied vupon pursuant to subdivision (¢} of Section 488,360.

{d) A fallure to serve the defendant pursuant to subdivision {b) or
the account debtor pursuant to subdivision {c} shall not affect the lien
created pursuant to subdivision (a).

(e) Any payments required by the chattel paper and made by the
account debtor to the person in possession of the chattel paper after
levy shall be delivered by such person to the levying officer to be held

pursuant to the attachment.

Comment. The introductory clause is added to subdivision (a} of
Section 485.380 to reflect the enactment of Section 488.440 which pre-
scribes the manner of levy on chattel paper subject to a security inter-
est perfected by possession. TIf the security interest is perfected in

some other manner, levy 1s made as provided in this section and the
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secured party may assert the security interest by means of the third-
party claims procedure. See Section 485,090 and the Comment to Section
4B8. 440.

Subdivision (c) of Section 488.380 is amended to reflect the amend-
ment of subdivision (a) of Section 488,300 providing that the lien on
chattel paper extends to the interest of the lessor in the tangible
personal property the lease of which has resulted In the chattel paper.
See the Comment to Section 488.500. If ne paramount interest of a
secured party {as recognized in Section 488.440) is involved, the prop-
erty generally Is to be delivered to the levying officer upon termina-
tlon of the lease. An exception is provided where the leased property
is inventory of the lessor and the creditor of the lessor has levied on
the inventory by filing pursuant to Section 488.360(c). In such a case,
the leased and returned inventory can be leased out again and the lien
on the inventory shifts to the chattel paper resulting from that lease,.
See Code Civ. Proc. [ 488.360(c): Com. Code £ 2306(l} (defining “pro-
ceeds ). This rule relating to the return of the leased property is
consistent with Coumercial Code Section 9306(5) which applies to the

return of goods the sale of which results in chattel paper.

$68/891

§ 488.390. DMeposit accounts (amended)

SEC. 5. Section 488.390 of the Code of Civil Procedure is amended

to read:

488.390. (a) Except as provided in Section 488.440 and except

where the account is represented by a negotlable instrument, to attach a
deposit account, the levying cofficer shall serve the financial institu-
tion holding such account with a copy of the writ and the notlce of
attachment.

(b} Promptly after the attachment of the deposit account and in no
event more than 45 days after the deposit account is attached, the
levving officer shall serve the defendant, and zny other person in whose
name the account is held, with a copy of the writ and the notice of
attachment. A failure to serve the defendant or other persons pursuant
to this subdivision shall not affect the lien created pursuvant to subdi-

vigion (a).
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{(c) While the attachment is in force, the financial institution
shall not be liable to any person by reason of anv of the following:

(1) Its compliance with the lewy.

(2} The nonpayment of any check or other order for the payment of
money drawn or presented against the account,

(3) The refusal to pay any withdrawal in respect to the account.

Comment. The introductory clause 1s added to subdivision (a) of
Section 488.390 to reflect the enactment of Section 488,440 which pre-
scribes the manner of levy on a deposit account subject to a perfected

security interest.

406/458

§ 488,400. ilegotiable instruments; negotiable documents; money
{ amended)

SEC. 6. Section 488.400 of the Code of Civil Procedure is amended

to read:
488.400. (a) ¥e Except as provided in Section 488,440, to attach

a negotiable instrument, a negotiable deocument, or noney not placed in a
deposit account, the levying officer shall (1) serve the person im
possession of such instrument, document, or money with a copy of the
writ and the notice of attachment and {2) if the property is in the
possession of the defendant, take the instrument, document, or money
into custody.

{(b) If the instrument, document, or momey 1s not in the possession
of the defendant, promptly after levy and in no event more than 45 days
after levy, the levying officer shall serve the defendant with a copy of
the writ and the notice of attachment.

{c¢) Promptly after the negotiable instrument er deeument is at~
tached and in no event more than 45 days after the negotiable instrument
e¥ deeument is attached, the levying officer shall serve any person
obligated under the instrument e¥ deeument with a copy of the wric and
the notice of attachment. Until an obligor is served as required by
this subdivision, payments made in good faith by him to the previous
holder of the instrument shall be applied to the discharge of his obli-
gzatlon.

{d) A fallure to serve the defendant pursuant to subdivision (b) or
an obligor pursuant to subdivision (¢) shall not affect the lien created

pursuant to subdivision (a).



Comment. The introductory clause is added to subdivision {a) of
Section 488.400 to reflect the enactment of Section 488.440 which pre-
scribes the manner of levy or a negotiable imstrument subject to a
security interest which is perfected by possession.

Subdivision (c) is amended to eliminate the requirement that notice
of attachment be given the issuer of the negotiable document. Sotice to
the issuer of a negotiable document is neither necessary nor advisable
since the bailee cannot deliver the goods to anyone not in possession of
the document. See Com. Code % 7403 (obligation of bailee). 5ee also
Code Civ., Proc. § 481.090 ("document' defined)}: Com. Ceode & 7102 ("bail-
ee’” defined).

968/892

£ 488.420. Judgments owing to defendant as a judgment creditor
{(amended)

SEC. 7. Section 488.420 of the Code of Civil Procedure is amended

to read:
488.420. (a) e Except as provided in Section 488.440, to attach a

judgment owing to the defendant, the levying officer shall (1) file 1in
the action in which the judgment was entered a copy of the writ and the
notice of attachment and {2) serve a copy of the writ and the notice
upon the judgment debtor in such action.

(b) Promptly after levy and in no event more than 45 days after
levy, the levyinpg officer shall serve the defendant with a copy of the
writ and the notice of attachment. A failure to serve the defendant
pursuant to this subdivision shall not affect the lien created pursuant
to subdivision (a).

{c) ¥o judgment owing to the defendant shall be attached until
after 1ts entry as a final judgment and the time for appeal from such
judgment has expired or, 1f an appeal is filed, until such appeal is

finally determined.

Comment. The introductory clause is added to subdivision {(a) of
Section 488,420 to reflect the enactment of Section 488.440 which pre-
scribes the manmer of levy on a judgment which is subject to a perfected

security interest.
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4067457

5 488,440, Property subject to perfected security interest (new)

SFC. 8. Section 488.440 is added to the Code of Civil Procedure,
to read:

488,440, (a) The defendant's interest in the following property,
if the property is subject to a perfected security interest of another
person under the Commercial Code, shall be attached by serving the
secured party with a copy of the writ and the notice of attachment:

(1) Accounts receivable.

(2) Choses in actiom.

{3) Chattel paper, if the security interest is perfected by posses-
sion of the chattel paper.

{4) Deposit accounts,

(5) Negotiable instruments, if the security interest is perfected
by possession of the negotiable instrument.

(5) Judgments, except that no judgment owing to the defendant shall
be attached until after its entry as a £inal judgment and the time for
appeal from such judgment has expired or, if an appeal is filed, until
such appeal is finally determined.

(b} Promptly after levy and in no event more than 45 days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment. A failure to serve the defendant
pursuant to this subdivision shall not affect the lien created pursuant
to subdivision (a).

{c) Except in a case described in subdivision (d), the secured
party may collect the payments due from the account debtor or obligor
obligated on the account receivable, chose in action, chattel paper,
deposit account, negotiable instrument, or judgment and may enforce or
accept the return of the tangible personal property sold or leased.
After the satisfaction of the security interest, the secured party may
deliver any excess property or pay any excess payments or proceeds of
the property remaining in the possession of the secured party to the
levying officer.

(d) In a case where the defendant has the liberty to collect pay-
ments due on the account receivable or chattel paper or to enforce or

accept the return of tangible personal property the sale or lease of
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which resulted in the account recelvable or chattel paper which was
artached, the levying officer shall serve the account debtor or obligor
obligated on the account receivable or chattel paper with a copy of the
writ and notice of attachment and with a demand to pay to the levying
officer all amounts due and to deliver to the levying officer all re-
turnable tangible personal property except where the property upon its
return would constitute inventory or farm products that the plaintiff

has attached pursuant to Section 488.360(c).

Comment., Section 488.440 implements Commercial Cede Section 2311
which permits the attachment of the debtor's rights in collateral.
Section 488.440 also prescribes the method of levy on the collateral
when it is subject to a perfected security Interest. If the security
interest is not perfected, the rights of the secured party are subordi-
nate to the plaintiff's attachment lien. Com. Code § 9301(1)(b).
Section 488.440 codifies the rules applied in such cases as Puissegur wv.
Yarbrough, 29 Cal.2d 409, 412-13, 175 P.2d 830, 831-32 (1964); Dubois v.
Spinks, 114 Cal. 289, 294-95, 46 P. 95, 96 (1896); Deering v. Richard-
son-Kimball Co., 109 Cal. 73, 84, 41 P. 801, 803-04 (1895}; Robinson v.
Trevis, 38 Cal. 611, 614-15 (1869); Axe v. Commercial Credit Corp., 227
Cal. App.2d 216, 220-23, 38 Cal. Rptr. 558, 563 (1964); and Crow v.
Yosemite Creek Co., 149 Cal. 4pp.2d 188, 308 P.2d 421 (1957). The
principle derived from these cases is that a secured party having a
perfected security interest in collateral which involves the indebted-
ness of an account debtor is entitled to the disposition of the col-
lateral, including the collection of payments due thereon, without
interference deriving from a subsequent levy of attachment on the pledg-
aor's interest. Subdivision (d)} provides an exception to this rule which
applies where the secured party has left collection of the amounts due
nn accounts receivable or chattel paper te the defendant (the debtor on
the secured obligation) pursuant to Commercial Cede Sectionm Y205 by
virtue of a so-called indirect collection arrangement, commonly made in
cases of accounts recelvable or chattel paper financing. BSee U.C.C.

§ 9-308, Comment 1. In this situation, the account debtor is also
served so that the plaintiff's interests in the attached property will

be protected.

—-22—-



These rules are extended by analogy to the return of goods, the
sales or leases of which have resulted in the accounts receivable or
chattel paper which was attached. Under subdivision (d), since the levy
on the chattel paper extends the attachment lien to the lessor's proper-
ty interest in the leased goods and to the security interest of the
gseller in goods pursuant to Sectilon 488.500(a), the goods are to be
returned to the levying officer for the purposes of the levy but only if
there is not a secured party who has paramount rights to possession
under the terms of a security agreement or upon default. See Com. Code
§ 9503 (possession on default). It should be noted that a written lease
results in chattel paper whereas an oral lease results in an account
receivable. Compare Section 481.030 ("account receivable” defined) with
Section 481.040 (“chattel paper’ defined).

Subdivision {c) makes clear that any excess of payments made to the
secured party and any excess from the pledgee's sale of the goods re-
turned to the secured party is subject to the attachment lien and may be
turned over to the levying officer to avoid liability under Section
488.550., Cf, Com. Code I 9311 (alienability of debtor's rights).

The rules codified in this section ensure that a secured party is
not deprived of a paramount right to freely enforce the security inter-
est and that the account debtor or obligor obligated on the collateral
is not exposed to dual liability from a splitting of the cause of ac-
tion.

This section does not cover all the situations where the attached
property is subject to a security interest. If the secured party has
left a negotiable document or chattel paper in the possession of the
attachment defendant or has left the attachment defendant with the
liberty of collection of chattel paper or accounts receivable, the
levying officer seizes the negotiable document (pursuant to Section
488.400) or chattel paper (pursuant to Section 488.380) and exercises
the powers of the attachment defendant for the benefit of the persons
ultimately entitled thereto, and the secured party should assert prior
entitlement by means of a third-party claim. See Section 488.090
{third-party claim).

The rules provided by this section apply only where an account
receivable or chattel paper is specifically levied upon. 1In the case of

an attachment of the inventory of a going business or farm products, the
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attaching plaintiff may be content with a levy pursuant to Section
486.360{c) on the inventory or farm products, the proceeds therefrom,
and after-acquired property. Even iu a case where the plaintiff has
initially levied on chattel paper and on inventory pursuant to Section
488.360(c), returned goods will revert to inventory.

If the account debtor or obligor defaults on the obligation to the
secured party, the secured party may, of course, resort to the remedies
provided in the Commercial Code. See Com. Code ©§ 9501, 9502. If the
secured party does not pursue the available remedies, the attaching
plaintiff may be subrogated to the secured party's rights by redeeming
pursuant to Civil Code Sections 2903-2904 and proceed against the ac-
count debtor or obligor. In addition, the plaintiff may sue the account
debtor or obligor for conversion and join the secured party, The se-

cured party is also liable as provided in Section 488.550.

12/765
§ 488.500. Lien of sattachment: effective date (amended)
SEC. 9., Section 488.500 of the Code of Civil Procedure is amended

to read:

488.500. (a) Except as provided in subdivision {c)} of Section
488,360, levy of a writ of attachment creates a lien on the property
levied upon which is wvalid against all subsequent transferees of the

property. The lien of attachment on chattel paper extends to the inter-

est of the lessor in tangible personal property the lease of which

resulted in the chattel paper.

(b} The lien of attachment on real property levied upon pursuant to
Section 488.310 becomes effective on the date of recording pursuant to
that section.

(c) The lien of attachment on property levied upon pursuant to Sec-—
tion 488.320 (tangible personalty in possession of defendant), 488.360(a)
(inventory and farm products, alternate method), 488.380(a){2} (chattel
paper In possession of defendant), 4BB.400(a)(2) (negotiable 1nstru-
tnents, documents, or money in possession of defendant), or 488.410(a)
{securities in possession of defendant) becomes effective on the date
the levying officer takes custody of the property pursuant to such

provision.
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{d) The lien of attachment on property levied upon pursuant to
Section 488.340 {equipment, other than motor vehicles, of a going busi-
ness), 488.350 (rotor vehicles and vessels which are equipment of a
going business). or 488.360(c)} (farm products and inventory, alternate
method) becomes effective on the date of filing pursuant to such provi-
sion,

(e) The lien of attachment ea property on:

(1) Property levied upon pursuant to Section 488.330 (tangible

personalty in possession of third person), 488.380(a)(l) (chattel paper
in possession of third persom), 488.390 (deposit accounts), 488.400(a)(1)
{(negotiable instruments, documents, or money in possession of third
person), or 488.5410(b) (securities in possession of certain third per-
sons) hecomes effective on the date of service on the person in posses-
sion of such property.

{2) Property levied upon pursuant to Section 488.335 (goods sub-

ject to perfected security interest) becomes effective on the date of

service on the secured party.

(3) Chattel paper, a deposit account, or a negotiable instrument

levied upon pursuant to Section 488.440 becomes effective on the date

of service on the secured party.

(f) The lien of attachment em p¥eperty on:

(1) An account receivable or chose in action levied upon pursuant

to Section 488.370 {aececemnts reeceivable; eheses im sctiony becomes
effective on the date of service on the account debtor or insurer.

(2) Ap account receivable or chose in action levied upon pursuant

to Section 488.440 becomes effective on the date of service on the

secured party.

{g)} The lien of attachment o= & on:
{1) A judgment levied upon pursuant to Section 488,420 becomes
effective on the date of service on the judgment debtor,

(2} A judgment levied upon pursuant to Section 488.440 becomes

effective on the date of service on the secured party.

(h) The lien of attachment on property levied upon pursuant to Sec-
tion 488.430 becomes effective on the date of filing pursuamt to that
section,

(i) Notwithstanding subdivisions (b) through (h), inclusive, and

except as otherwise provided by Section 486,110, where a temporary
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protective order has been issued pursuant to Chapter & (commencing with
Section 486.010), the lien of attachment on property described in such
order and subsequently attached is effective from the date of service of

such order,

Comment. The second sentence of subdivision {(a) »f Section 488.500
is new. It makes clear that a lien of attachment on chattel paper
extends to the property interest of the lessor during the 1life of the
lease and after its termination. The lien under this new provision
lapses only upon authorized delivery to the lessor instead of to the
levying officer. See Sections 488.360{c), 488.380(c), 488.440(d). The
second sentence of subdivision (a) is derived from the rule that a
perfected security interest in chattel paper gives the secured party a
perfected security interest in the rights to payment evidenced thereby
and in the debtor's security interest in the goods sold if that security
interest is perfected by filing. See Com. Code § 9304(1}: Bolduan v.
Normandin (In re Western Leasing, Inc.), 17 U.C.C. Rep. 1369 {D. Nre.
1975). There 1s conflict in the decisions interpreting the Commercial
Code, however, concerning whether a security interest in chattel paper
which is perfected by possession (Com. Code & 9305) resulis in a per-
fected security interest in the lessor's property interest in the leased
goods since the lessor’s interest is not a security interest in need of

pverfection. See Comment, In re Leasing Consultants, Inc.: The Double

Perfection Rule for Security Assignments of True Leases, 84 Yale L.J.

1722 (1975). The purpose of the amendment of subdivision (a) is to

resolve this conflict insofar as the Attachment Law is concerned.
Subdivisions (e), (£}, and (g) are amended to reflect the enactment

of Section 488.440 applicable where property of the defendant which is

subject to a perfected security interest is levied upon.

968/672

§ 488.540, Collection of account receivable, chatrel paper, chose in
action, negotiable instrument, or judgment (amended)

SEC. 10. Section 488.540 of the Code of Civil Procedure is amended
to read:
488.540. Where an account recelvable, chattel paper, chose in

action, negotiable instrument, or judgment is attached, the account
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debtor or oblipgor may pay the amount owing on such obligation to the
levying officer. The receipt of such officer is a sufficient discharge

for the amount paid. This section does not apply where the attached

property is subject to a perfected security interest which entitles the

secured party to such payments pursuant to subdivision (c} of Section

488,440,

Comment. Section 488.540 is amended to reflect the enactment of
Section 488.440 which provides for the priority of a secured party
holding a perfected security interest in attached property. Section
488.540 applies, however, where the secured party has left the liberty
to the defendant under Commercial Code Section 9205 to collect payments
due on the account receivable or chattel paper or to enforce or accept
the return of tangible personal property the sale or lease of which
resulted in the account receivable or chattel paper. See Section

488.440(d).

17/010
§ 488.550., Liability of garnishee; enforcement by suit (amended)

SEC. 1l. Section 488.550 of the Code of Civil Procedure is amended
to read:

488.500. (a) As used in this section, “obligor’ means a person who
has in his possession personal property belonging to the defendant, an
account debtor of the defendant, e¥ a person obligated to the defendant

on a negotiable imstfementr instrument, or a secured party holding

property or proceeds in excess of that necessary to satisfy a security

interest entitled to priority,

{(b) An obligor is liable to the plaintiff for the value of the

defendant's interest in the property held by the obligor or for the
amount owed to the defendant at the time of service of the copy of the
writ and notice of attachment upon him, Such liability continues until
the attachment is released or discharged or until the property is deliv-
ered or payment of the amount owed is made to the levying officer.

{c}) If the obligor's 1liability still continues under subdivision
{(b) and if the obligor admits his possession of property belonging to
the defendant or his indebtedness to the defendant, the plaintiff may
bring an action to enforce the obligor's liability at any time. If a
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garnishee or obligor denies, in whole or in part, his possession of
property belouging to the defendant or his indebtedness to the defend-
ant, or if a garnishee fails to provide the memorandum required by
Section 488,080, the plaintiff may bring an action against the garnishee
or obligor only if the obligor's liability still continues under subdi-
vision (b) and if at the time the action is brought the defendant could
have maintained such action. The defendant shall be joined in any
action under this subdivision brought by the plaintiff against a pgar-
nishee or obligor. The period between the date of service of the copy
of the writ and the notice of attachment and the date that a garnishee
provides the memorandum required by Section 488.080 is not part of the

time limited for the commencement of an action.

Comment. The definition of obligor’™ as used in Section 488.550 is
amended to include a secured party who has been garnished pursuant to
Section 488.440 and who has a surplus of collateral or of proceeds from
the sale of collateral after satisfaction of a prior security interest.
This provision recognizes that, once a secured party has received satis-
faction, such person is in the same position as any other garnishee

holding property of or owing a debt to the defendant,
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